NIST is also responsible for coordinating federal, state and local standards activities including the processes for demonstrating conformity with standards so as to prevent needless duplication and complexity. 8 The Interagency Committee on Standards Policy, Chaired by NIST and with representation from virtually every federal agency, is the government's primary mechanism for coordinating standards activities.
9
NIST manages its close working relationship with the American National Standards Institute via a Memorandum of Understanding.
10 Under the MoU, ANSI represents the US in international standards setting bodies such as ISO. ANSI's standards-related duties include accrediting National Standards Developers and approving American National Standards which are ANSI-approved consensus standards that have been developed by an accredited standards organization.
B. What is a Standard?
The simplest definition of a standard is "a document that defines the characteristics of a product, process or service, such as dimensions, safety aspects, and performance requirements. Voluntary consensus standards are standards which have been developed-and which will be maintained-though a privately organized and privately managed consensus process. Each voluntary consensus body maintains the intellectual property rights associated with its standards including in instances in which voluntary consensus standards are incorporated into government documents.
13
OIRA defines a consensus standards process as one which possesses the following attributes, 1. Openness.
2. Balance of interests with meaningful involvement from a broad range of parties.
3. Due process including documented and publicly available policies.
4. Appeals process for the impartial handling of procedural appeals.
5. Consensus which is defined as "general agreement, but not necessarily unanimity" that is achieved through use of a fair, impartial, open, and transparent process.
14 Voluntary consensus standards that include patented technology are also required to "set out clear rules governing the disclosure and licensing of the relevant intellectual property, and take into account the interests of all stakeholders, including the IPR holders and those seeking to implement the standard." Conformity assessment is the process by which "a product, procedure, service or system is evaluated or measured against a standard" to certify that it meets the requirements.
18
OIRA strongly favors government agencies using the private sector to perform conformity assessment work, explaining that when "properly conducted, conformity assessments conducted by private sector conformity assessment bodies can increase productivity and efficiency in government 13 Id., p. 9. 14 Yes. National and international law obligates the federal government to (1) refrain from using standards as a technical barrier to trade 21 and (2) "to use relevant international standards" when practical. 22 OIRA further explains that the federal government "does not make a distinction between standards bodies based on where they are domiciled, but rather with respect to the attributes that characterize their processes for standards development." Market-driven consortia standards are standards that have been developed through a streamlined, non-consensus process that usually includes representation from only a limited range of interests. These standards can be developed more quickly than consensus standards but do not have the same legal standing. Nonetheless, federal policy does recognize market-driven consortia standards and, in certain circumstances, favors their use. Moreover, federal policy recognizes that some standards development processes don't neatly fit within a consensus/non-consensus dichotomy.
The consortia which produce standards are usually alliances "of firms and organisations, financed by membership fees, formed for the purpose of co-ordinating technology development and/or implementation activities. . . . Its outcomes are publicly available, multi-party industry specifications or standards. Usually its members are large companies, which indicates that the resulting standards are likely to be very relevance [sic] for the market." 24 Irrespective of market relevance, consortia standards can be of interest to government and academia as well as industry. The Internet Engineering Task Force is the most successful example of a consortia standards organization. Although the IETF does not operate by OIRA-defined consensus procedures, it does adhere to its own, proven "rough consensus" process. 25 The IETF maintains a 19 rigorous commitment to transparency in its own proceedings and the organization demands transparency in the proceedings of government agencies. 26 Despite their benefits for industry, market-driven consortia standards, often suffer from serious shortcomings when it comes to meeting the needs of government and academia. Hankin 27 The next cool idea, however, often doesn't pan out. Or it's replaced by an even cooler idea, or by an idea that can obtain sufficient funding which is the very definition of "cool idea." It is costly and may be foolish for public or private sector organizations to make commitments to developing standards with an uncertain future.
Making commitments to unproven standards in the face of rapidly changing technologies is a form of gambling. . . . The history of IT standards has shown us time and again that there is seldom a big win from taking this approach. Rather there is a pronounced risk of confusion and setbacks through making premature commitments.

28
Irrespective of the process by which standards are developed, if the standards are to meet their intended need, they need to be tested under realistic scenario and changes to standards need to be thoroughly vetted through testing in situations of realistic complexity before they are adopted. This is arguably a defining characteristic of most highly successful IT standards processes. It is a key characteristic that has guided the much esteemed Internet Engineering Task Force (IETF) that has enabled it to produce so many of the interoperability standards that we depend upon today for web browsing, file transfer, and email, amongst others. The contrasting process of developing standards through committee processes often results in standards that have had inadequate testing in situations of 26 See, for example, p. 3 of the comments by the IETF's Internet Architecture Board to NIST on the Re-opened Public Draft of "SP 800-90A, Recommendation for Random Number Generation Using Deterministic Random Bit Generators." Available at https://www.iab.org/wp-content/IAB-uploads/2013/10/IAB-NIST-FINAL.pdf. 27 Hankin, S., Blower, J.D., Carval, T., et al, (2010) NetCDF-CF-OPeNDAP: Standards for ocean data interoperability and object lessons for community data standards processes. 34 OIRA makes clear that Federal officials are able to participate in the activities of market-driven consortia. In its discussion of proposed revisions to the Circular, OIRA stated that it "recognizes that Federal agencies also participate in the development of other voluntary standards, including through their activities in bodies that develop voluntary non-consensus standards, as well as in regulatory collaboration initiatives." 35 The Circular explains that federal policy maintains 1) a "strong preference" for using voluntary consensus standards over government-unique standards, 36 and
